In Malaysia, the question of whether the performance bond in a construction contract is a conditional or an unconditional guarantees is still one of the issues relating to performance bond. Therefore, the objective of this research is to determine the phrase(s) in the Performance Bond in a construction contract that determine whether the performance bond is a conditional or unconditional on demand guarantee. In order to achieve this objective, the research was conducted by analyzing relevant court cases. From the findings, it can be concluded that unless an undisputed meaning of the words in the performance bond to make the performance bond to be purely conditional or unconditional 'on-demand' bond, most court interpreted performance bond to be an on-demand performance bond which is only conditional upon the beneficiary asserting the basis of the claim upon the issuer of the bond contending that there has been breach of contract.
Introduction
A performance bond is a bond giving security for the carrying out of a contract, where a bond is a deed by which one person (the obligator) commits himself to another (the obligee) to do something or refrain from doing something (Martin, 2003) . In construction contracts, a 'performance bond' is a bond taken out by the contractor, usually with a bank or insurance company (in return for payment of a premium), for the benefit of and at the request of the employer, in a stipulated maximum sum of liability and enforceable by the employer in the event of the contractor's default, repudiation or insolvency (Robinson et al. 1996) . These relationships can be illustrated in Figure 1 .
In Malaysia, most of the need of a performance bond is made through an agreement between the Government, the contractor and a third party (usually a bank or insurance company), whereby the third party agrees to pay a sum of money to the Government, in the event of non-performance of the construction contract by the contractor (Abdul-Rashid, 2004) . It is provided in Clause 37(a) of the P.W. D. Form 203A (Rev. 10/83) Standard Form of Contract to be Used Where Bills of Quantities Form Part of the Contract that the Contractor shall either deposit with the Government a performance bond in cash or alternatively by way of a Treasury's Deposit or Banker's Draft or approved Banker's or Insurance Guarantee equal to 5% of the Contract Sum as a condition precedent to the commencement of work. In other words, the Contractor is not permitted to carry out any work under the Contract unless and until the performance bond is given. The failure of the Contractor to give the performance bond may amount to a fundamental breach of contract entitling the Government to discharge the Contract and sue the Contractor for damages accordingly (Fong, 2004a) .
The validity period of the performance bond is as indicated in Figure 2 below. By clause 37(b), the performance bond is required to be maintained for such period as provided in the PWD Bond, i.e. until 6 months after the expiry of the Defects Liability Period stated in the Contract calculated from the date of completion of the Works or any authorized extension thereto or if the contract is determined, until one year after the date of determination (Fong, 2004a ).
There are two types of performance bonds, as set out below (Robinson et al. 1996) .
Conditional bond or default bond.
A default bond is a contract of guarantee whereby the surety accepts 'joint and several' responsibility for the performance of the contractor's obligations under the building contract: the contractor remains primarily liable for his performance and not protected by the bond.
Unconditional bond or on-demand bond. An on-demand bond is a covenant by the surety (usually a bank) to indemnify the employer following contractor's default, subject to stated terms and up to a sum commonly between 10 and 20% of the main contract sum. The contractor is not a party to this arrangement (under on-demand bond in Malaysia, subject to stated terms and up to a sum commonly 5% of the main contract sum).
The main distinction between the two types of bond is with respect to the requirements for making call on the bond. In conditional performance bond, the beneficiary must comply with conditions precedent for calling the bond. In on demand performance bond, on the other hands, the only condition precedent for calling the bond is a written notice to the guarantor.
Thus, in order to determine the types of performance bond applicable in a contract, a thorough understanding of the content of the bond is required. From the above case, therefore, it is important to determine the content of the performance bond: whether the client can call upon the bond in the case of non-performance of the contractor or can the bank restraint the client from calling the bond among other. So, the phrase(s) in the bond shall be the issue of discussion. This phrase(s) should also be in written form. A clear written phrase(s) that make up the content of the performance bond can clear the distinction between conditional and unconditional on demand guarantee.
Hence it is important and necessary to understand the circumstances in performance bond, which will be available to the parties to a building contract. And from that, the parties involved will clearly defined their rights and liability against bonds and guarantee to assist the respective party in construction contract (Ismail, 2007) .
As such, this research has the objective to determine the phrase(s) in the Performance Bond in a construction contract that determine whether the performance bond is a conditional or an unconditional on demand guarantee. By clearing this issue, it is hoped that no more dispute will arise under the interpretation of the content of the Performance Bond especially in a construction contract.
Performance Bond
The success of a construction project is measured by its timely completion to specification within the budget allocated. However, in the execution of any engineering project there is invariably an element of risk involved (Radhakrihnan, 1999) : that is to say, construction is a highly risky business, where the level of risk is considered much higher than in other types of economic activities (Abdul-Rashid, 2004) . Furthermore, projects involve commercial risks and they involve people (Murdoch and Hughes, 2000) .
All parties take some form of risk when they enter into construction contract. The acceptance of an obligation brings with it the acceptance of a commensurate risk, i.e. the risk of being unable to fulfill the obligation because one's own inadequacy, incapacity, inadvertence or error, or because of interference from outside sources or supervening events (Robinson et al. 1996) .
The following examples summarize many of the risks (Murdoch and Hughes, 2000) . Some of them are contractor's risks (for example: payments; price fluctuation; etc.) and some are employer's risks (for example: workmanship; materials and goods; insolvency; etc.):
Physical works -ground conditions; artificial obstructions; defective materials or workmanship; tests and samples; weather; site preparation; inadequacy of staff, labour, plant, materials, time or finance.
Delay and disputes -possession of site; late supply of information; inefficient execution of work; delay outside both parties' control; layout disputes.
Direction and supervision -greed; incompetence; inefficiency; unreasonableness; partiality; poor communication; mistakes in documents; defective designs; compliance with requirements; unclear requirements; inappropriate consultants or contractors; changes in requirements.
Damage and injury to persons and property -negligence or breach of warranty; uninsurable matters; accidents; uninsurable risks; consequential losses; exclusions, gaps and time limits in insurance cover.
External factors -government policy on taxes, labour, safety or other laws; planning approvals; financial constraints; energy or pay restraints; cost of war or civil commotion; malicious damage; intimidation; industrial disputes.
Payment -delay in settling claims and certifying; delay in payment; legal limits on recovery of interest; insolvency; funding constraints; shortcomings in the measure and value process; exchange rates; inflation.
Law and arbitration -delay in resolving disputes; injustice; uncertainty due to lack of records or ambiguity of contract; cost of obtaining decision; enforcing decisions; changes in statutes; new interpretations of common law.
Risks are inevitable and cannot be eliminated. They can, however, be transferred (Murdoch and Hughes, 2000) . One of the main roles of a contract is to distribute risks between the parties. Standard forms of contracts contained express risks distributing provisions. Risk transferring contracts commonly exist between the various parties concerned in construction (Robinson et al. 1996) .
In the context of public infrastructure work in Malaysia, one major risk to the Government is non-performance of construction contracts by the contractors (Abdul-Rashid, 2004) . A performance bond is a legal and management instrument used by employers to manage risk with respect to contractor's nonperformance.
Nature of Performance Bond
A bond or guarantee is an arrangement under which the performance of a contractual duty owed by one person (A) to another (B) is backed up by a third party (C). What happens is that C promises to pay B a sum of money if A fails to fulfill the relevant duty. In this context A is commonly known as the principal debtor or simply principal; B is called the beneficiary; and C is called the bondsman, surety or guarantor (Murdoch and Hughes, 2000) .
In a construction contract, performance bond is also a three-party instrument between bondsman, the employer and the contractor. The agreement, however, binds the contractor to comply with the terms of a contract. If the contractor fails to perform the contract, the bondsman assumes the responsibility to indemnify the employer up to the maximum amount of the bond. The Bondsman's obligation to pay is now arises when called upon to do so by the employer.
The obligation to pay is, however, independent of the underlying contract. This is due to the fact that the performance bond is like a letter of credit and designed to release 'no quibble' cash to the beneficiary in the event the call on the bond. The purpose of a bond is therefore to provide the employer with some financial security in the form of a cash payable by the bank for the contractor's failure to perform his obligation under the construction contract.
Performance Bond in Construction Contract
Other than Clause 37(a) of the P.W. D. Form 203A (Rev. 10/83) it is made clear that even if possession of the Site has been given, the Contractor cannot commence work unless and until the performance bond and the insurance policies required under the Contract have been deposited with the Government or the Superintending Officer. Thus if the Contractor delays in depositing the performance bond or insurance, he does so at his own peril as the time available for the execution of the Works under the Contract would be ticking away (Fong, 2004a) .
Advance payment
The advance payment is paid to the Contractor upon application from him together with a bank or insurance guarantee for the amount of advance to be paid, and provided that he has returned the Letter of Acceptance duly signed and witnessed, and submitted the Performance Bond and the requisite insurance policies required by the Contract (Jabatan Kerja Raya, 1988).
First interim payment
It is further provided that, other than for the first Interim Certificate, the Superintending Officer need not issue further Interim Certificates unless and until the Contractor has returned to the Government the Letter of Acceptance of Tender duly signed by the Contractor, and has deposited with him or the Government the insurance policies and performance bond required under clauses 33, 34, 36 and 37 of these Conditions in the P.W. D. Form 203A (Rev. 10/83) (Fong, 2004) .
Construction of Performance Bond
In order to determine the construction of a performance bond, Sir Denys 
Method and Data Analysis
By using the words 'Performance Bond', 67 cases for the past 20 years were downloaded from the Malayan Law Journal to be analyzed further. From the first reading and screening of the above cases, the judge of 25 cases did interpret the distinction between 'conditional' and 'unconditional' Performance Bond. Further screening was done from the 25 cases whereby only cases which the judge discussed on the wordings or phrase(s) of the Performance Bond will be further analyzed. From this, 15 cases were identified, as in summary in Table 1 " 3.15 Law Cases No.15 In Teknik Cekap Sdn Bhd v Public Bank Bhd [1995] 3 MLJ 449, in also referred to several cases (IE Contractors Ltd v Lloyds Bank plc and Rafidain Bank (1990) 51 BLR 1, Edward Owen Engineering Ltd v Barclays Bank International Ltd & Anor [1978] 1 All ER 976; [1977 ] 3 WLR 764, Kirames Sdn Bhd v Federal Land Development Authority [1991 ] 2 MLJ 198, Esso Petroleum Malaysia Inc v Kago Petroleum Sdn Bhd [1995 and Relton v Oriental Credit and Wells Fargo Bank NA [1985] 
Conclusion
The judgment of fifteen law cases had been analysed to differentiate the conditionality of the performance bond by its wordings. Some of the cases held that the performance bonds were conditional performance bond and some of them held the performance bond to be unconditional 'on-demand' performance bond. From Table 1 , it seems that most of the judges referred to the surrounding five law cases which were discussed below to interpret whether the wording of the performance bonds are conditional or unconditional 'on-demand' bonds. However, some interesting conclusion can be made from the words in the performance bond.
The first and mostly referred is Easal (Commodities) Ltd & Reltor Ltd v Oriental Credit Ltd & Wells Fargo Bank NA [1985] 2 AC 546 which gives the conclusion that there are three possible meanings for the words used in the performance bond, i.e. no more a written demand is required; the demand must assert a failure to perform the contract; and there must in fact have been a failure to perform. However, most of the judge rejected the last possible meaning of the words used.
In interpreting the words of the performance bond, the second case of Esso Petroleum Malaysia Inc v Kago Petroleum Sdn Bhd [1995] 1 MLJ 149 referred the third case of IE Contractors Ltd v Lloyd's bank plc and Rafidain Bank [1990] 2 Lloyd's Rep 296, which a conclusion can be made that there was a bias or presumption in favour of the construction that performance bond was to be conditioned upon documents rather than facts.
The fourth case is also the famous Malaysian case of Teknik Cekap Sdn Bhd v Public Bank Bhd [1995] 2 Lloyd's Rep 296 which held that because the performance bond because the bond began with the words 'if the subcontractor … shall in any respect fail to execute the contract or commit any breach of his obligations thereunder then the guarantor shall pay …', the bond was a conditional bond. [1978] 1 QB 159 stressed the general nature of a performance bond that a bank is not concerned in the least with the relations between the supplier and the customer nor with the question whether the supplier has performed his contractual obligation or not, nor with the question whether the supplier is in default or not, the only exception being where there is clear evidence both of fraud and of the bank's knowledge of that fraud. [1999] 4 MLJ 199 made quite good critics as to the wordings of the performance bond. He said that there are two 'conditions' that the bank must adhere to. The first is that the demand is in writing. It has been said that such a 'condition' is merely to regulate the right to call on the guarantee and is therefore purely a procedural matter. It does not render a guarantee conditional in the true sense. The second is that the contractor fails to execute the works and/or in breach of the contract. Three possible meanings for the words used: (i) that no more than a written demand was required; (ii) that the demand must assert a failure to perform the contract; or (iii) that there must in fact have been a failure to perform. Most of the courts unanimously rejected the third solution. [1998] 5 MLJ 233 also made quite interesting statements towards the meaning of the words in the performance bond. He said that the wordings of 'If the contractor ... shall in any respect fail to execute the contract or commit any breach of his obligations thereunder, then the guarantor will indemnify and pay the principal ...' renders the performance bond to be an on-demand performance bond which is only conditional upon the beneficiary asserting the basis of the claim upon the issuer of the bond contending that there has been a breach of contract. 
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